March 4, 2020

Public Health Committee

Legislative Office Building, Room 3000
Hartford, CT

06106

Re: Senate Bill 243 An Act Prohibiting an Unauthorized Pelvic Examination on a Female Patient
who is Under Deep Sedation or Anesthesia or Unconscious

Dear Public Health Committee:

I am writing in support of Bill 243, which prohibits physicians, medical students, and residents
from performing pelvic examinations on unconscious patients without first obtaining informed
consent, except in cases in which the examination is medically indicated. While these
examinations are an important teaching tool, performing them without the consent of patients is a
violation of patient rights and is a remnant of medicine’s paternalistic past. It is time to join the
rest of the world and much of the country in requiring consent before educational pelvic
examinations are performed on unconscious patients.

Below, I speak to three topics that I have considered within my research in medical ethics: 1.
Medical Student Experiences and Moral Distress, II. Non-consensual Exams as Violations of
Autonomy, Bodily Rights, and Trust, III. Objections to a Legal Consent Requirement.

L. Medical Student Experiences and Moral Distress

I first learned of this practice while teaching ethics to medical students in New York. The
students were asked to write summaries of ethical dilemmas they had encountered in their
training so that I could help them engage in ethical analyses of these cases. Countless students
wrote about their experiences of performing pelvic examinations on anesthetized patients who
had not consented to the examination. Many of these students reported considerable moral
distress accompanying the experience, reporting that it felt wrong and inappropriate, and that
they wouldn’t want the same to be done to them. Importantly, because the teaching faculty that
were asking them to perform the examinations were also the ones that were evaluating them
within medical school, and often writing their reference letters for residency, very few students
felt comfortable raising their concerns with their instructors. Beyond the discomfort of medical
students, engaging in this practice without consent teaches a problematic lesson to our future
doctors: using an unconscious woman’s body as a teaching tool, without her consent, is
permissible. Today’s students are aware that medicine has moved beyond the paternalism that
has characterized its past and that practices like this need to be made into history '.
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In the years since I learned of this practice, I have spoken to medical students across the country
and have heard the same concerns expressed from coast to coast. The evidence is limited, but the
data that does exist suggests that the practice is widespread. Last year in 2019, ELLE magazine
polled students from across the United States and found that 61% of students had performed a
pelvic examination on a female patient under anesthetic without her explicit consent. Of these
students, 49% had never met the patient and 47% of these students felt uncomfortable with how
their schools had handled these exams 2. In 2005, a survey of medical students at the University
of Oklahoma found that a large majority of the sample had given pelvic examinations to patients
under anesthesia, and that consent had not been obtained in nearly three quarters of the cases .
Similarly, a survey from 2003 reported that the majority of medical students at five medical
schools in Philadelphia has performed pelvic examinations on patients who were anesthetized
before a gynecological surgery and it was unclear how many of them had consented *. Research
has also shown that educational pelvic examinations under anesthesia have been common in the
United Kingdom, Canada, and New Zealand, each of which is taking, or has already taken,
measures to ensure that specific consent for these examinations is always obtained °. Within the
United States, consent has become a legal requirement for educational pelvic examinations in
California, Hawaii, Illinois, Oregon, Virginia, Utah, Maryland, and New York. At least 13 more
states have bills under consideration 6. It is time that Wisconsin joins them in putting patient
rights first.

IIL. Non-consensual Exams as Violations of Autonomy, Bodily Rights, and Trust

Teaching medical students to perform pelvic examinations on unconscious patients who have not
consented constitutes a significant violation of the autonomy, the bodily rights, and the trust of
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those who are subjected to these examinations 7. Autonomy refers to one’s ability to self-govern,
to act in accord with one’s values, goals, and desires . This ability is not afforded to those on
whom pelvic examinations are performed while they are anesthetized and who have not been
given an opportunity to consent. Consent allows patients to exercise their autonomy, to choose
what is aligned with their goals and values within their medical care. Crucially, the vast majority
of patients do consent to medical students performing pelvic examinations on them when asked

?. However, 100% wish to be specifically consented for such examinations beforehand '°. This
shows how consent is not merely an instrumental act of gaining permission, but is an intrinsically
valuable one, which respects the rationality and values of those being asked !'.

Within medicine, consent also operates as a waiver of one’s bodily rights; such waivers displace
the usual boundaries around one’s body, temporarily and in a limited way. The waiver that is
given in a consent form before a surgery permits the surgical team to perform several acts on a
body in order to promote the patient’s wellbeing, some of which may be unanticipated and risky.
In a teaching hospital, the surgical team may include the medical students, although this is not
often understood by patients !2. In the case of pelvic examinations performed at the start of a
gynecological surgery, however, medical students are not contributing to the care of the patient,
but are merely using her body as an educational tool. This constitutes a clear violation of her
bodily rights, rights that are not waived within the consent form.

Finally, this practice violates trust, the foundation of medicine. When seeking care, patients are
required to make themselves extremely vulnerable in order to access treatment; they admit to
engaging in unhealthy or stigmatized behaviors, remove their clothing, and allow themselves to
be poked and prodded, often with little understanding of why '3. It only physicians who have
been given the power and privilege to treat patients who are vulnerable in this way. Such power
and privilege combined with such vulnerability creates a strong obligation for doctors to seek
trust and be deserving of it '4. Performing pelvic examinations on unconscious patients without
their consent significantly jeopardizes this foundation of trust, as can be demonstrated by the
shock and outrage of many who have learned about this practice '°. I have received countless
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emails and messages from women who are horrified that this is still occurring within medical
schools. It is important to consider these responses in light of the prevalence of sexual assault.
One in three women in the United States have experienced sexual violence, but this jumps to
nearly one in two for American Indian / Alaska Native women or women who are multiracial.
One in five women have been raped !°. Pelvic examinations can be very distressing to those with
a history of sexual trauma, even when performed while patients are conscious and have
consented !7. To learn that a sensitive examination has occurred, or may have occurred, while
one was unconscious and without consent, can amplify this trauma, leading to significant harm
and disengagement from clinical care.

III.  Objections to a Legal Consent Requirement

Some argue that a legal requirement for specific consent for educational pelvic examinations
under anesthesia will stand in the way of medical education and prevent future clinicians from
learning the skills they need. Because the majority of women consent to these examinations
when asked, this is very unlikely to be the case. There are also no reports of issues related to
student training in those states, and other countries, where consent is legally required.

Others insist that consent to pelvic examinations by medical students is already implied when a
patient signs a consent form before a surgery !8. As has been argued, this is only the case for
aspects of the surgery that are part of the clinical care and contribute to the wellbeing of the
patient. As these examinations are purely educational, they serve to benefit the medical trainees
and not the patient '°. Furthermore, the consent that is obtained before surgery is a legal one, but
often not an informed one %°.

Others, including representatives from the Yale University School of Medicine in Connecticut,
argue that the law is not the appropriate tool for changing this practice and that medical
professionals should be responsible 2!. However, a long history of medical professionals
speaking out about this practice has led to little traction in terms of changing practice. An
opinion published in 2001 by the American Medical Association’s Council on Ethical and
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Judicial Affairs, a press release by the Association of American Medical Colleges in 2003, as
well as an opinion from the American College of Obstetricians and Gynecologists in 2011, all
asserted that explicit consent ought to be obtained for educational pelvic examinations on
patients who are anesthetized ?2. Given that the practice is still common, we can conclude that
recommendations from professional bodies are not sufficient, and a more effective tool, such as a
legal one, is needed.

Others have suggested that the practice itself is trivial and that patients do not need to be
consented because, in the eyes of medical professionals, these examinations are not sensitive or
sexual at all; they involve parts of the body that are just like any other 23. This objection is a
paternalistic one that has no place in medicine today. It is not the perspective of the clinician that
matters, but that of patients, who have the right to decide what they deem sensitive and what
happens to their bodies while they are unconscious.

IV.  Closing

It is overwhelmingly clear that foregoing consent before educational pelvic examinations leads to
moral distress in medical students, violates the autonomy and bodily rights of women, and
jeopardizes the foundation of trust on which the health care system rests. Embedding explicit
consent requirements into law will not threaten educational goals, as the majority of women will
consent to these examinations, and will improve the system of medical education, as students
will leave their training with more respect for patient’s bodies and knowledge of the importance
of informed consent.

Respectfully yours,

Phoebe Friesen
Assistant Professor
Biomedical Ethics Unit
McGill University**
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